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. INTRODUCTION

Proposition G is a San Francisco ordinance that restricts a property owner’s ability
to evict atenant from aresidential rental unit so that the unit can be used as aresidence
by the owner or a close family member. Several property owners and three associations
(the plaintiffs) sued the City and County of San Francisco (the City) and others alleging,
among other things, that Proposition G is unconstitutional on its face and as applied to
them.

The superior court sustained a demurrer without leave to amend as to each of the
causes of action challenging the constitutionality of Proposition G. We find that
plaintiffs have alleged, or may well be able to allege, sufficient factsto support their
claim that Proposition G constitutes ataking of their property without just compensation
in violation of the state and federal Constitutions. Therefore, we reverse the part of the
judgment that is based on the trial court’s ruling sustaining the demurrer without leave to

amend.



II. STATEMENT OF FACTS
A. Proposition G

The grounds pursuant to which a San Francisco landlord may recover possession
of aresidential rental unit from atenant are set forth in section 37.9 of the San Francisco
Residential Rent Stabilization and Arbitration Ordinance. (S. F. Admin. Code, Ch. 37,
§ 37.9 (hereafter section 37.9 or § 37.9).) At aNovember 1998 election, the voters of
San Francisco enacted Proposition G which amended section 37.9 by restricting the
ability of an owner of residential rental property to evict tenants to enable the owner or
owner’ s relatives to move into arental unit.

Before Proposition G was passed, section 37.9 generally provided that any
landlord with a sufficient ownership interest in a building could recover possession of a
rental unit for use as a principal residence by the owner or owner’s close relative for a
period of at least 12 continuance months. Section 37.9 also contained a “temporary
moratorium” precluding evictions of certain categories of elderly, disabled or
catastrophically ill tenants so that the owner could use units occupied by those tenants as
aprincipal residence for the owner or owner’s closerelative.*

Proposition G amended section 37.9 by, among other things, imposing the

following restrictions:

! The City asks usto take judicial notice of certain “findings’ by the City Board of

Supervisors which led to the enactment of this temporary moratorium. The City also asks
usto judicialy notice the argumentsin favor of Proposition G that were included in the
City’s Voter Information Pamphlet. Thisinformation isof only limited relevanceto the
issues on appeal. Furthermore, the City did not request the trial court to take judicial
notice of this same information. The City’ s request for judicial noticeis, therefore,
denied, asisasimilar request by plaintiffs of, also, information not presented to the trial
court. (Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444 & fn. 3;
Goehring v. Superior Court (1998) 62 Cal.App.4th 894, 910 & fn.5; Doersv. Golden
Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184-185 & fn. 1.) However, and as we note
below (see page 22, post), notwithstanding our denial of the City’ s request, we do not
guestion the City’s premise that the San Francisco rental housing market presents
problems of an acute nature.



(1)  The one-owner-occupancy-per-building restriction: A landlord may
recover possession of arental unit “[f]or the landlord’ s use or occupancy as his or her
principal residence for aperiod of at least 36 continuous months.” (8 37.9, subd.
(@(8)(i).) “Oncealandlord has successfully recovered possession of arental unit” for
use as his or her principal residence, “no other current or future landlords may recover
possession of any other unit in the building” for this purpose. (8 37.9, subd. (a)(8)(vi).)
This restriction substantially altered the property owner’s previously ungualified right to
recover aunit for purposes of owner occupancy. Indeed, one owner’s exercise of the
right to recover possession for owner occupancy can effectively extinguish this right with
respect to all other current and future owners of the building.?

(2)  Thefamily occupancy restriction: A landlord may recover possession of a
rental unit for use or occupancy as a principal residence of alandlord’s close relative “for
aperiod of at least 36 months, in the same building in which the landlord resides as his or
her principal place of residency, or in abuilding in which the landlord is simultaneously
seeking possession of arental unit.” (8 37.9, subd. (a)(8)(ii).) Thisrestriction also
substantially altered a previously unqualified right. Under this provision, an owner can
recover possession of aunit on behalf of afamily member only if the owner will aso live
in the building.

(3) Thetenant protection restriction: A landlord may not recover possession of
arental unit for use as a principal residence by the landlord or the landlord’ srelative if
any tenant in the rental unit is (a) 60 years of age or older and haslived in the unit for 10
or more years, or (b) “disabled” and has been residing in the unit for 10 or more years, or

(c) “catastrophically ill” and has been residing in the unit for 5 or more years. (8 37.9,

2 An expressed intention of the one-owner-occupancy-per-building restriction is that

the first unit recovered from atenant pursuant to this provision isto be the only unit in
the building that may ever be recovered from atenant for purposes of owner occupancy.
However, the regulation provides that if “adisability or other similar hardship” prevents a
landlord from occupying the unit previously designated as the landlord unit, he or she
may file a petition with the Rent Board or commence eviction proceedings with respect to
adifferent unit. (837.9, subd. (a)(8)(vi).)



subd. (i)(1).) Thisrestriction made permanent the temporary moratorium set forth in the
prior version of section 37.92

Section 37.9 applies to all landlords and tenants of rental units which are broadly
defined as “[a]ll residential dwelling unitsin the City . . . together with the land and
appurtenant buildings thereto, and all housing services, privileges, furnishings and
facilities supplied in connection with the use or occupancy thereof, including garage and
parking facilities.” (S. F. Admin. Code, § 37.2, subd. (r).) Several categories of housing
accommodations are expressly excluded from this definition, and therefore not subject to
Proposition G. For example, the statutory definition excludes various forms of temporary
housing, such as hotels, motels, and hospitals, and certain types of government-regulated
housing. Perhaps the broadest category of excluded housing are rental unitsin a structure
for which a certificate of occupancy was first issued after June 13, 1979. (S. F. Admin.
Code, 8 37.2, subd. (r)(5); S.F. Res. Rent Stab. & Arbit. Board Rules and Regs.,
§1.17(e).) Thus, the Proposition G restrictions do not apply to residential rental property
built after June 1979.

Initsbrief to this court, the City stated that Proposition G appliesonly to
residential rental properties with three or more units. The City then filed an “Errata Re
Respondent’ s Brief” in which it stated that Proposition G applies to buildings with two or
more units. At oral argument, however, the City concurred with plaintiffs’ contention
that single family dwellings are not excluded from the definition of rental unitsto which
section 37.9 applies. (S.F. Admin. Code, 8§ 37.2, subd. (r)(5).)

A tenant or the City Rent Board may bring acivil action for damages and other
relief against alandlord who allegedly violates section 37.9. A violation of section 37.9

can also constitute a misdemeanor. (8 37.9, subds. (e) & (f).)

3 Thisrestriction does not apply (a) to alandlord who owns only one rental unitin a

building or (b) when all of the unitsin the building owned by the landlord (other than the
landlord unit) are occupied by tenants who would be protected from eviction by this
restriction and the landlord seeks to recover possession of a unit to use as aresidence for
aqualified family member who is 60 years of age or older. (8 37.9, subd. (i)(2).)
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B. The Complaint

On April 27, 1999, plaintiffs filed afirst amended petition for writ of mandate and
other relief and complaint for injunctive and declaratory relief and for damages for
inverse condemnation (the complaint). In addition to challenging Proposition G,
plaintiffs also alleged that section 209.10 of the San Francisco Planning Code (hereafter
section 209.10 or § 209.10) wasinvalid for several reasons. Section 209.10, an ordinance
which the lower court ultimately found to be invalid, imposed restrictions on alandlord’s
right to remove his or her property from the rental market by, among other things,
requiring certain ownersto obtain conditional use permits before converting their
property to residential non-rental housing.”

1. The plaintiffs

Plaintiff Keli Cwynar (Cwynar) owns part of a three-unit building in San
Francisco as atenant in common with a married couple, Sam and Susan Blum. Cwynar
and the Blums purchased the property on October 21, 1998, at which time all three units
were occupied by tenants. The Blums currently reside in one of the units. Cwynar would
like to occupy one of the other two units as her principal residence, but she is prohibited
by Proposition G from evicting the tenants from either of the other two units. Cwynar is
also prohibited from recovering possession of one of the unitsfor her sister to livein, as
she had intended to do.

Plaintiff Cliff Cox (Cox) owns part of a six-unit building in San Francisco as a
tenant in common with his close friends Bobby and Louise Crotwell. Cox isaretired
disabled school teacher who suffers from AIDS. Louise Crotwell is anurse and Bobby
Crotwell is a school teacher. The Crotwells have two children. Cox and the Crotwells
purchased the property in September 1998 with the intention that all of them would live

4 The lower court ultimately ruled that section 209.10 wasinvalid. The City

appealed that ruling but has since abandoned that appeal. Thus, whether section 209.10
was valid is not an issue on appeal. Nevertheless, our summary of the pleadings and the
lower court’ s rulings necessarily contains some references to that provision because the
plaintiffs’ theories challenging the two statutes overlapped.



in the same building so that Louise Crotwell could help take care of Cox. Each unitin
the building is approximately 750 square feet in size, too small to accommodate the
Crotwell family or Cox. Cox and the Crotwells each intended to convert two of the units
into one. All of the units are occupied by tenants. Therefore, both Cox and the Crotwells
are precluded by Proposition G from residing in the building they own.

Plaintiffs Scott and Caroline Brooks (the Brooks), T-Nga Tran (Tran), Christopher
Rankin (Rankin), and Simon Berry (Berry), along with Craig Greenfield, purchased a
three-unit building in San Francisco on February 17, 1999, with the intent that all would
reside there. Before purchasing the building, each of these plaintiffs was atenant living
in San Francisco. The Brookses moved into a vacant unit. However, since two of the
units were occupied at the time the property was purchased, Proposition G precluded
these plaintiffs from recovering possession of those two units. Therefore, these plaintiffs
exercised their rights under the Ellis Act® and initiated proceedings to remove their
property from the rental market. However, Tran and Greenfield, and Rankin and Berry
could not move into the two units without first complying with section 209.10, which
required them to obtain a conditional use permit. Thus, these plaintiffs could not live in
their property or rent the units to tenants.

Plaintiff Mike Howard (Howard) owns a six-unit building in San Francisco.
Howard would like to move his 85-year-old mother-in-law into the ground floor unit of
that building which is located approximately one-half block away from his home.
However, Howard is precluded by Proposition G from evicting tenants from any of the
unitsin the building he owns so his mother-in-law can movein.

Plaintiff Ed Corvi (Corvi), a San Francisco resident, owns a six-unit building in

San Francisco. One of the unitsis occupied by two of Corvi’s sons. One of these sonsis

> The Ellis Act provides, among other things, that “‘[n]o public entity . . . shall . ..

compel the owner of any residential real property to offer . . . accommodationsin the
property for rent or lease.” (Gov. Code, 8 7060, subd. (a).) A property owner who
exercises hisor her Ellis Act right to not rent property must remove his or her entire
property from the rental market. (lbid.)



engaged to be married and wishesto live in another unit with his new wife. However,
Proposition G prohibits Corvi from evicting tenants from any of the other unitsfor this
purpose.

Plaintiff Richard Worner (Worner) owns a three-unit building in San Francisco.
Worner, a San Francisco resident, purchased the building in 1974 and has lived there in
the past but does not reside in the building at thistime. Worner would like his adult son
to move into the basement unit of this building but is prohibited by Proposition G from
evicting the tenant in that unit.

Plaintiff Yasin Salma (Salma), a San Francisco resident for thirty-seven years,
purchased a six-unit building in San Francisco in June 1998 with the intention that his
four children could each move into their own units. For example, one of Salma’s
daughters who just graduated from college would like to move into a unit that is occupied
by atenant whom Salma believesis 60 years of age or older and is the beneficiary of
multiple trusts including one worth hundreds of thousands of dollars. Proposition G
prohibits Salma from evicting any tenant so that any of his children can move into the
building.

Plaintiff Greater Association of San Francisco Realtors is an association of
licensed real estate brokers and agents who depend for their livelihood upon the sale and
management of real property in San Francisco. Plaintiff San Francisco Apartment
Association is an association of 2,600 persons and entities who own residential apartment
buildingsin San Francisco. Plaintiff Coalition for Better Housing is a non-profit trade
organization of real property owners representing over 10,000 residential unitsin San
Francisco.

2. Claims pertaining to Proposition G

Thefirst four causes of action in the complaint pertain to Proposition G. Plaintiffs
allege that Proposition G is unconstitutional both on its face and as applied to them.

They seek awrit of mandate, prohibition, certiorari or other appropriate relief (first cause
of action), declaratory relief (second cause of action), injunctive relief (third cause of

action), and damages for inverse condemnation (fourth cause of action).



In their complaint, plaintiffs allege that Proposition G violates numerous distinct
provisions of the federal and state Constitutions. They allege that the Proposition
constitutes ataking of their private property for public use without just compensation,
that it violates their fundamental right to live in property they own, that it violates equal
protection, substantive and procedural due process, the right to travel and the right to
structure and determine one’ s family living arrangement. They also allege that
Proposition G illegally subjectsthem to civil and criminal liability for exercising their
constitutional rights and that it is unconstitutionally vague. Plaintiffsfurther allege that
Proposition G unconstitutionally impairs the obligations of contracts and violates their
right to privacy.

In the fourth cause of action for inverse condemnation, plaintiffs allege two
distinct theories in support of their takings claim. First, they allege that “Proposition G
forces plaintiffsto suffer aphysical invasion and occupation of their unique real property
against their wishes and therefore constitutes a taking of plaintiffs' private property for
public use without just compensation.” Second, plaintiffs allege they have suffered a
“regulatory taking of their private property” because they have been deprived “ of
essential attributes of ownership of their private property including the right to possess
and occupy it and to exclude othersfromit.” The complaint alleges that Proposition G
compelsthe plaintiffs “to rent their property to others when they desire for themselves or
their family to principally resideinit.”

C. Proceedingsin the Lower Court

On May 28, 1999, the City filed a notice of demurrer and demurrer to the
complaint. The City argued that each cause of action failed to state facts sufficient to
constitute a cause of action. In an order filed July 27, 1999, the lower court sustained the
City’ sdemurrer to the first four causes of action without leave to amend. The court’s
order states: “the Court finds that on all bases alleged, Plaintiffs cannot state causes of
action attacking the constitutional validity of . . . PropositionG...."

The court also rejected plaintiffs’ contention that section 209.10 was

unconstitutional. However, the court ultimately prohibited the City from enforcing



section 209.10 based on its findings that the provision was preempted by the Ellis Act
and that it was an illegal amendment to Proposition G.

On January 6, 2000, the court entered judgment granting a peremptory writ of
mandate prohibiting the City from enforcing section 209.10 and dismissing plaintiffs
remaining causes of action. Plaintiffs appealed from the portion of the judgment
sustaining the City’ s demurrer without leave to amend to the first four causes of action
pertaining to Proposition G.

[11. DISCUSSION
A. Standard of Review and | ssue on Appeal

When ajudgment is based on an order sustaining a demurrer without leave to
amend, the appellant can establish error by showing either that the demurrer was
erroneously sustained or that sustaining the demurrer without leave to amend was an
abuse of discretion. (Smith v. County of Kern (1993) 20 Cal.App.4th 1826, 1829-1830.)
Sustaining a demurrer constitutes error if the complaint contains allegations that state a
cause of action under any legal theory. (Saundersv. Cariss (1990) 224 Cal.App.3d 905,
908.) Sustaining a demurrer without leave to amend is “unwarranted, and ordinarily
constitutes an abuse of discretion, if thereis areasonable possibility that the defect can be
cured by amendment.” (5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 942, p. 400.)

In reviewing an order sustaining a demurrer we “‘ assume the truth of all properly
pleaded material allegations of the complaint [citations] and give it a reasonable
interpretation by reading it as awhole and its partsin their context. [Citation.]’”
(Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371,
1381.) We“*must accept as true not only all facts alleged in the complaint . . . but also
“*‘facts that may be implied or inferred from those expressly alleged.””’ [Citation.]”
(Smith v. County of Kern, supra, 20 Cal.App.4th at p. 1830.)

In the present case, plaintiffs contend that Proposition G violates numerous
provisions of the state and federal Constitutions. However, they have not set forth their
distinct constitutional claims in separate causes of action; instead, each cause of action

seeks different forms of relief. Furthermore, the only legal theories articulated in



plaintiffs pleadings pertain to their takings claim.® Perhaps for this reason, the parties
have focused primarily on that claim.

In ruling on the City’ s demurrer, the trial court did not address any specific
constitutional provision. Rather, the court simply held, without offering any analysis,
that plaintiffs cannot prove that Proposition G is unconstitutional under any theory.

Under these circumstances, we will limit our analysis of this case to the question
of whether plaintiffs have or can allege a violation of the takings clauses. Because we
answer this question in the affirmative, we conclude the demurrer should not have been
sustai ned.

B. Taking of Property Without Just Compensation

“Our State and federal Constitutions guarantee property owners ‘just
compensation’ when their property is ‘taken for public use.” (Cal. Const., art. |, 819;
U.S. Const., 5th Amend.)” (Kavanau v. Santa Monica Rent Control Bd. (1997) 16
Cal.4th 761, 660 (Kavanau).) “The determination that governmental action constitutes a
taking is, in essence, a determination that the public at large, rather than a single owner,
must bear the burden of an exercise of state power in the public interest.” (Aginsv. City
of Tiburon (1980) 447 U.S. 255, 260 (Agins).) The question “in any case where
government action is challenged as violative of the right to just compensation, is whether
the uncompensated obligations and restrictions imposed by the governmental action force

individual property ownersto bear more than a just share of obligations which are

6 Even with respect to their takings claim, plaintiffs’ legal theories are not

particularly well developed. Indeed, the City argues that plaintiffs did not actually allege
that Proposition G effected a taking under the California Constitution and that their
federal takings claim is, therefore, premature because plaintiffs did not “exhaust their
state compensation remedy under the California Constitution.”

Plaintiffs repeatedly allege in their complaint that Proposition G violates the
California Constitution, although they do not specifically reference its takings clause.
Furthermore, plaintiffsincluded in their complaint a state law cause of action for inverse
condemnation. To the extent a more precise allegation may have been required, the trial
court would certainly have abused its discretion by denying plaintiffs the opportunity to
cure what could be no more than atechnical flaw in their pleadings.
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rightfully those of society at large.” (Seawall Associatesv. City of New York (1989) 542
N.E.2d 1059, 1062 (Seawall).)

Thereisno “set formula” applicableto all cases for determining when aregulation
goestoo far and effectsataking. (Loretto v. Teleprompter Manhattan CATV Corp.
(1982) 458 U.S. 419, 426 (Loretto).) Indeed, the United States Supreme Court has
“concluded that the inquiry in any particular caseis ‘essentially ad hoc’ [citation] and ‘a
guestion of degree [that] . . . cannot be disposed of by general propositions’ [citation].”
(Kavanau, supra, 16 Cal.4th at p. 774.) However, over the years, rules have emerged to
assist courts in evaluating takings claims.

A per serule can be applied to “two discrete categories of regulatory action”
which constitute takings as a matter of law. (Lucasv. South Carolina Coastal Council
(1992) 505 U.S. 1003, 1015 (Lucas); Kavanau, supra, 16 Cal.4th at p. 774.) First,
government action that effectuates a permanent physical invasion of property, no matter
how dlight, constitutes a per se taking. (Loretto, supra, 458 U.S. at pp. 421, 426; Lucas,
supra, 505 U.S. at p. 1015; Kavanau, supra, 16 Cal.4th at p. 774.) Second, regulatory
action that deprives an owner of “all economically beneficial or productive use of land”
effects ataking as a matter of law. (Lucas, supra, 505 U.S. at p. 1015; Agins, supra, 447
U.S. at p. 260; Kavanau, supra, 16 Cal.4th at p. 774.)

Government conduct that does not fall into a per se category may, nevertheless,
constitute a “regulatory taking.” Such regulations must be evaluated under the ad hoc
analysis courts have traditionally employed. (Kavanau, supra, 16 Cal.4th at p. 776; Yee
v. City of Escondido (1992) 503 U.S. 519 (Yee).) Two basic tests have been developed to
assist courts in applying this essentially fact-based analysis. Thefirst test focuses on the
government’ s purpose for enacting the regulation. (Kavanau, supra, 16 Cal.4th at p.
776.) Under thisformula, “aregulation of property ‘effectsataking if it does not
substantially advance legitimate state interests.”” (ld. at pp. 776 & 781, quoting Agins,
supra, 447 U.S. at p. 260; see also Nollan v. California Coastal Commission (1987) 483
U.S. 825, 834 (Nollan); Santa Monica Beach, Ltd. v. Superior Court (1999) 19 Cal .4th
952, 964 (Santa Monica Beach).) The second test focuses on the impact of the regulation
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on the property owner. Under thistest, avariety of factors may be relevant depending on
the facts of the case at issue; there is no comprehensive list to be mechanically applied.
(Kavanau, supra, 16 Cal.4th at p. 776.)

As the United States Supreme Court has recently confirmed, when evaluating a
regulatory takings claim, these factors should be considered and applied in light of “the
purpose of the Takings Clause, which isto prevent the government from ‘forcing some
people alone to bear public burdens which, in all fairness and justice, should be borne by
the public asawhole.’” [Citation.]” (Palazzolo v. Rhodelsland (2001) U.S.  [01
C.D.O.S. 5439, 5440].)

In the present case, plaintiffs allege that Proposition G constitutes both a per se
physical taking and aregulatory taking. These are not separate clams. (Yee, supra, 503
U.S. at pp. 534-535.) “They are, rather, separate arguments in support of a single claim--
that the ordinance effects an unconstitutional taking.” (1d. at p. 535.) Aswe will explain,
we believe plaintiffs have alleged or can allege facts sufficient to support both of these
arguments.

C. Plaintiffs’ Per Se Physical Taking Theory

Plaintiffs contend that Proposition G constitutes a per se physical taking because it
effectively grants tenants lifetime tenancies in plaintiffs’ buildings by depriving plaintiffs
of their rightsto both occupy their own property and to exclude others from their
property so close family members may occupy it.

The United States Supreme Court first applied a per se rule to find a physical
taking in Loretto, supra, 458 U.S. 419. The challenged regulation was aNew Y ork law
that required alandlord to permit installation of cable facilities on hisor her rental
property. The Loretto court found the regulation effectuated a physical taking by
applying the rule that “a permanent physical occupation authorized by government is a
taking without regard to the public interests that it may serve.” (Id. at p. 426.)

In the course of its discussion, the Loretto Court identified two questions that must
be answered in the affirmative in order to find a physical taking. First, isthe occupation

of the property direct? Government authorized conduct outside the property itself may
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affect its use but does not amount to a physical invasion. (Loretto, supra, 458 U.S. at p.
426-439.) Second, isthe occupation permanent? A law which effects atransitory
invasion rather than a permanent one may be ataking but it does not amount to a per se
physical taking. (1bid.) Asthe Loretto court explained, “[t]he permanence and absolute
exclusivity of aphysical occupation distinguish it from temporary limitations on the right
to exclude.” (Id. at p. 435, fn. 12.)

In the present case, plaintiffs have alleged that Proposition G’ s one-owner-
occupancy-per-building restriction and family occupancy restriction effectuate
government authorized direct physical occupations of property that plaintiffs own and
wish to use as afamily residence. For example, the one-owner-occupancy-per-building
restriction forces plaintiff Cwynar to permit someone elseto livein and directly occupy a
unit in her building where she would otherwise live. Other plaintiffs are precluded by the
family member restriction from removing tenants from units in buildings they own so
that close family members can make those units their homes.

The complaint does not expressly state that the government authorized physical
occupation about which plaintiffs complain is permanent, although clearly that is
plaintiffs’ claim. They argue that Proposition G has the effect of granting tenants lifetime
tenancies while, at the same time, permanently depriving plaintiffs of their right to
occupy substantial portions of their property.

There is authority that an eviction control regulation can satisfy the permanency
requirement of a per se physical taking if the regulatory scheme gives the tenant a
potentially endless leasehold and also denies the landlord the right to recover possession
for personal use. (Ross V. City of Berkeley (N.D. Cal.1987) 655 F.Supp. 820, 836-842
(Ross) [physical taking resulted from regulation that precluded owner from taking
possession of commercial property after expiration of the tenant’ s lease for the purposes
of owner occupancy]; Riverav. R. Cobian Chinea & Co., Inc (1st Cir. 1950) 181 F.2d
974 disapproved on other groundsin Gilbert v. City of Cambridge (1st Cir. 1991) 932
F.2d 51, 66, fn.19 [regulation preventing owner from taking possession of commercial

property for personal use constituted ataking]; Seawall, supra, 542 N.E.2d at p. 1064
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[“loss of possessory interests, including the right to exclude, resulting from tenancies
coerced by the government would constitute a per se physical taking”].) In such acase,
the prohibition on recovery of possession “effectively extinguish[es] the plaintiffs
possessory interest in a permanent manner.” (Ross, supra, 655 F.Supp. at p. 837.)

We have found no California case which squarely holds that an eviction protection
statute which nullifies an owner’ sright to occupy his own property can constitute a per se
physical taking. However, Bakanauskas v. Urdan (1988) 206 Cal .App.3d 621, supports
such arule. Inthat case, Division Three of this court rejected atenant’ s effort to resist
eviction by alandlord who intended to use the rental unit as a personal residence. The
Bakanauskas court recognized that, without such aright, “alandlord could be deprived,
possibly indefinitely, of hisor her own property which he or she desires, for personal
reasons, to occupy as a personal residence, while the benefits of the property as a
residence could be enjoyed indefinitely by the tenant. Such aresult would render the
statute unconstitutionally confiscatory.” (ld. at p. 627.)

The City citestwo cases in which courts in other jurisdictions rejected claims that
eviction control provisions constituted per se physical takings. (SeeTroy Ltd. v. Renna
(3d Cir. 1984) 727 F.2d 287 (Troy); Dawson v. Higgins (1994) 610 N.Y.S.2d 200
(Dawson).) However, the eviction control measures at issue in those cases were
significantly more limited than the Proposition G restrictionsin this case. (Troy, supra,
727 F.2d at p. 291 [class of tenants protected from eviction upon conversion of unit to
condominium limited by age, disability, length of tenancy and income]; Dawson, supra,
610 N.Y.S.2d at p. 203 [provision precluding eviction for personal use applied only to
units occupied by individuals who had been tenants in building for at least twenty years].)
The very different statutory schemes at issue in Troy and Dawson were found to not
effectuate permanent occupations of landlord properties. (Troy, supra, 727 F.2d at pp.
301; Dawson, supra, 610 N.Y.S.2d at pp. 205-206.) However, we do not interpret either
case as holding that an eviction control provision could never have such an effect.

As noted above, the complaint does not presently contain allegations that the

physical occupation of plaintiffs’ property authorized by Proposition G is permanent.
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However, the Ross and Seawall decisions lead us to conclude that plaintiffs may be able
to satisfy the permanency requirement of a per se physical taking if they can show that
Proposition G effectuates coerced life-time tenancies which effectively extinguish
plaintiffs’ right to occupy substantial portions of their property.

The City maintains that plaintiffs cannot make such a showing because the
occupation of plaintiffs’ property by tenantsis not coerced as a matter of law. We do not
share the City’ s certainty that no such showing can be made.

According to the City, Proposition G does not authorize coerced tenancies because
(1) plaintiffsor their predecessorsin interest “voluntarily rented their property to the
tenants protected by Proposition G”, and (2) plaintiffs are free to exercise their rights
under the Ellis Act to evict all of their tenants and to move into their own property.
However, this argument overlooks the fact that at |east some plaintiffs have alleged that
they never voluntarily rented the property they now wish to possess. For example, when
Cwynar purchased her property she allegedly had both the intent and the right to evict the
tenant in the unit she wished to occupy. Proposition G now precludes her from
exercising her ownership right to live in that unit. In addition, the City’ s assumption that
the right to withdraw from the rental market precludes plaintiffs from alleging coercion
misses the mark. These plaintiffs have alleged that they wish to livein part of the
property they own and to rent out another part and that such an arrangement was possible
prior to Proposition G. Plaintiffsare now forced to permit someone elseto livein aunit
they wish to occupy. Since plaintiffs do not have the option to cease renting only the
units that were allegedly taken from them, the Ellis Act does not prevent them from
alleging aforced occupation of their private property.

The City contends that Yee, supra, 503 U.S. at page 522, supports its position that
plaintiffs who are landlords by choice, not by force, simply cannot establish a compelled
physical occupation of their property. Yeeinvolved atakings challenge to a 1988 mobile
home rent control law which required mobile home park ownersto set back rents for
mobile home pads to 1986 levels and prohibited rent increases without approval of the
City counsel. (ld. at pp. 524-525.) The Yee Court affirmed the sustaining of a demurrer
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to acomplaint, filed by owners of a mobile home park, on the very narrow ground that
plaintiffs failed to allege facts to support their claim that the rent control statute, on its
face, constituted a per se physical taking. (Id. at p. 528.)

The Yee plaintiffs’ complaint about the 1988 rent control law was that the
government had deprived them of the ability to determine who would be their tenants.
Existing law effectively precluded the Yee plaintiffs from terminating the tenancy of a
mobile home owner when the owner sold his home. According to the Yee plaintiffs, the
new rent control law was unconstitutional because it deprived them of the only
mechanism they had to control the sale of ahome located in their park, the ability to
threaten to increase the rent for the mobile home pad. TheYee Court held that the
plaintiffs did not have a*“ per se right to compensation based on their inability to exclude
particular individuals.” (Yee, supra, 503 U.S. at p. 531.)

The Yee Court rejected the contention that the challenged law authorized a
physical taking of the plaintiffs property. A per se physical taking results only from
government authorization of a“compelled physical invasion of property.” (Yee, supra,
503 U.S. at p. 527.) The challenged law did not expressly compel plaintiffsto allow
tenants to occupy their property. Rather, it regulated the use of that property by
“regulating the relationship between landlord and tenant.” (Id. at p. 528.) The Yee
plaintiffs attempted to argue that the statutory scheme had the effect of forcing them to
continue to rent their property. However, the Court declined to address this argument
since plaintiffs had not pleaded an as applied challenge to the statutory scheme. (1bid.)
Thus, while the Yee Court acknowledged that the “right to exclude” is“*one of the most
essential sticksin the bundle of rights that are commonly characterized as property,’” it
concluded that right had not been taken from the Yee plaintiffs*“on the mere face of the

Escondido ordinance.” (lbid.)’

! The Yee Court found that, since the challenged regulation did not on its face

authorize a physical taking, the law should be “analyzed by engaging in the ‘essentially
ad hoc factual inquiries’ necessary to determine whether aregulatory taking has occurred.
[Citation.]” (Yee, supra, 503 U.S. at p. 529.) The Yee Court declined to engage in that
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Contrary to the City’ s contention, Yee does not preclude the plaintiffsin the
present case from pleading and attempting to prove that Proposition G authorizes a
physical taking of their property. Yee addressed a narrow issue - a facial challenge to a
purely economic rent control law. In contrast to Yee, the present case involves an as
applied challenge to a statute which expressly restricts a property owner’sright to
exclude othersand to live in property that he or she owns. Plaintiffs' theory in this case
is not that they have a constitutional right to chose their tenants but rather that they have a
constitutional right to livein their own property. Their claim isthat they have suffered a
physical taking with respect to the part of their property that Proposition G precludes
them from occupying.

The Yee Court did not expressly or implicitly overrule the line of authority we
have already discussed recognizing that an eviction control ordinance may, under certain
circumstances constitute a physical taking. To the contrary, the Court acknowledged that
aphysical taking might be caused by a statute that, on its face or as applied, “compel[s] a
landowner over objection to rent his property or to refrain in perpetuity from terminating
atenancy.” (Yee, supra, 503 U.S. at p. 528.) Thus, the plaintiffsin this case are entitled
to the opportunity to prove that Proposition G is an unconstitutional taking as applied to
them by showing that the challenged ordinance has the effect of compelling them to rent
property or to refrain in perpetuity from terminating a tenancy.

The City focuses on the language in Yee underscoring the requirement of a
government “compelled physical invasion of property.” (Yee, supra, 503 U.S. at p. 527.)
Indeed, the element of government coercioniscrucial. However, Yee does not support
the proposition that the option of leaving the rental market altogether is a cure-all
mechanism for government coercion. The City overlooks the fact that the challenged
statute in Yee was a purely economic price control. Inthat context, the fact that the Yee

plaintiffs voluntarily rented their property necessarily established there was no

analysis because the question whether the rent control law constituted a regulatory taking
was not properly beforeit. (Id. at p. 533.)
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government authorized physical occupation. Here by contrast, the plaintiffs’ claimisthat
the challenged statute itself precludes owners from living in their own property by
compelling them to rent property to someone else against their will. In this context, the
fact that the property was voluntarily rented at some time in the past does not preclude
the plaintiffs from pleading and proving government coercion.

The City contends that the Ellis Act necessarily counteracts the allegedly coercive
aspects of Proposition G. We disagree; this contention is premised on abasic
misunderstanding of the government coercion element of a physical takingsclaim. If a
statute authorizes a compelled physical invasion of alandlord’ s property, it is no answer
to say that the landlord can avoid the invasion by ceasing to be alandlord. In thisregard,
the Yee Court expressly affirmed the rule first announced in Loretto, supra, that “‘a
landlord’ s ability to rent his property may not be conditioned on his forfeiting the right to
compensation for a physical occupation.”” (Yee, supra, 503 U.S. at p. 531, quoting
Loretto, supra, 458 U.S. at p. 439, fn.17.) Asthe Court explained in Loretto, “[t]he right
of a property owner to exclude a stranger’ s physical occupation of hisland cannot be so
easily manipulated.” (Loretto, supra, 458 U.S. at p. 439, fn. 17.) The City argues that
this rule applies only to the “initial occupancy” and once the landlord has consented to
that physical occupation, the government may force him to tolerate the occupation until
he removes his property from the rental market. In our opinion, neither Yee nor Loretto
support this proposition.

According to the City, “the Yee Court rejected petitioners argument because,
unlike Loretto, where the Court found a physical taking, the initial occupancy in Yee had
been at the invitation of the property owner.” But the Yee Court did not hold or intimate
that government coercion isrelevant only if it corresponds to the initial physical
occupation of the premises. In fact, as noted above, the Court acknowledged that a
statute compelling alandlord to refrain in perpetuity from terminating a tenancy might
constitute a physical taking. (Yee, supra, 503 U.S. at p. 528; seeaso F.C.C. v. Florida
Power Corp. (1987) 480 U.S. 245, 251-253 [rejecting takings challenge to statute

regulating amount a utility could charge a cable company to rent space on utility pole but
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acknowledging potential constitutional problem if regulation was interpreted as
compelling utility to enter into, renew or refrain from terminating rental agreements.)

Nor does Loretto support the City’ s contention that the coercion must correspond
to theinitial occupation. Inthat case, the Court struck down a statute requiring landlords
to permit installation of cable equipment on their property. (Loretto, supra, 458 U.S.
419.) But, contrary to the City’ s contention, the initial attachment of cable equipment to
the Loretto plaintiff’ s property was expressly authorized by the Loretto plaintiff’s
predecessor ininterest. (Loretto, supra, 458 U.S. at p. 421.) Notwithstanding that fact,
the Loretto court found the statute effected a physical taking of the Loretto plaintiff’'s
property.

Thus, contrary to the City’ s contention, plaintiffs’ status as voluntary landlords
does not preclude them from establishing that Proposition G, as applied to them, effects a
permanent physical taking of the portions of their property that they are precluded from
occupying. The question is not whether the property owner isalandlord by choice. The
guestion is whether the regulation at issue authorizes a compelled permanent physical
occupation of the landlord’s property. The government must pay compensation when a
regulation amounts to a physical taking whether or not the property at issue is owned by
an individual who has chosen to be alandlord. (See, e.g., Loretto, supra, 458 U.S. at p.
440.)

We, of course, are not ruling that Proposition G in fact constitutes a physical
taking, but only that, at this stage of the proceedings, such a possibility cannot be ruled
out. Put another way, we conclude that the plaintiffs may be able to allege that
Proposition G, as applied to them, effects a per se physical taking of their property. To
do so, they must allege facts establishing not only government authorized coercion, but
also permanent occupation of their rental property. Though alleging such a claim will be
difficult, it is not -- as the City contends and the trial court ruled -- an impossible task.

D. Regulatory Takings Theories
Aswe have explained, regulatory takings cases consist of ad hoc inquiries. The

two general tests we have extracted from this body of case law are interrelated, and are

19



sometimes combined into one two-part test. (See, e.g., Kavanau, supra, 16 Cal.4th at p.
776.) We keep them separate here for the sake of clarity and to illustrate that both tests
support the conclusion that plaintiffs may be able to show that Proposition G constitutes a
regulatory taking.

1. The governmental purpose

A property owner can prove that aregulation of his or her private property
constitutes a taking by showing that the regulation does not substantially advance a
legitimate state interest. (Agins, supra, 447 U.S. at p. 260; Kavanau, supra, 16 Cal.4th at
p. 776.) There must be a“sufficient nexus between the effect of the ordinance and the
objectivesit is supposed to advance.” (Yee, supra, 503 U.S. at p. 530.) In the present
case, the parties disagree as to how close this nexus must be.

The City contends that this “ substantially advance” requirement is equival ent to
the rational basis standard of review. We disagree. The United States Supreme Court
has expressly stated that this standard is not the same as that “ applied to due process or
equal protection claims. . . . We have required that the regulation ‘ substantially advance’
the ‘legitimate state interest’ sought to be achieved, [citation] not that ‘the State “ could
rationally have decided’ that the measure adopted might achieve the State’ s objective.’”
(Nollan, supra, 483 U.S. at p. 834, fn.3.)

Thereis confusion among the courts as to how to apply the “substantially
advance” requirement. Different levels of scrutiny may be appropriate depending on the
type of regulation at issue. (Santa Monica Beach, supra, 19 Cal.4th at p. 967.) For
example, courts have applied a*“heightened” level of scrutiny to discretionary
governmental determinations requiring owners to dedicate property or pay feesasa
condition for an otherwise lawful use of property. (See, e.g., Ehrlich v. City of Culver
City (1996) 12 Cal.4th 854, 881 (Ehrlich).) At the other extreme, generally applicable
zoning or price control regulations are sometimes subject to a“more deferential review.”
(Santa Monica Beach, supra, 19 Cal.4th at p. 966.)

The City contendsit is entitled to deferential review because Proposition Gisa

generally applicable rent control law. We disagree on both counts. First, Proposition G
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clearly isnot atypical rent control law. It does not regulate rents or any other economic
aspect of the landlord-tenant relationship. Rather, Proposition G precludes evictions
from property the owner wishes to reclaim for personal use. Assuch, Proposition G
directly implicates property owners possessory rights. Second, Proposition G is not
“generally applicable’ asthe City contends. For example, it does not apply to rental units
in buildings constructed after June 1979, although it apparently does apply to single-
family homes built before that date. Furthermore, owners who must comply with the
Proposition G restrictions are not subject to identical treatment. For example, alandlord
who owns a building by him or herself is assured of aplaceto livein his or her property.
Co-owners do not enjoy that same right. Further, an owner who residesin his or her
building can evict atenant from another unit in order to provide ahome for a close family
member. Non-resident owners do not enjoy that same right.

In our view, the governmental justification for enacting Proposition G should be
closely scrutinized. It isnot astraight-forward, evenly applied regulation. It directly
affects the possessory property rights of an apparently arbitrary category of property
owners. The United States Supreme Court has cautioned that a regulation which affects a
physical invasion of any degree merits “special” scrutiny. (Loretto, supra, 458 U.S. at p.
432.) Our own Supreme Court agrees that “[t]here is no question that the takings clause
Is specially protective of property against physical occupation or invasion. ..."

(Ehrlich, supra, 12 Cal.4th at pp. 875-876.)

In any event, regardless of the degree of deference to which the measureis
entitled, this record does not establish that, as a matter of law, Proposition G substantially
advances a legitimate government interest. Plaintiffs have not conceded that any such
interest is served, and the City submitted no evidence in the lower court to show that the
“substantially advance” requirement is satisfied. Indeed, in its memorandum in support
of itsdemurrer, the City took the position that Proposition G “substantially advances a
legitimate government interest onitsface. . ..” But the City’s position was and is based

on the mischaracterization of this regulation as rent control. In our view, Proposition G is
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not an ordinary rent control law; it isnot aprice or rate regulation. Proposition G
restricts an owner’ s right to use his or her property as afamily home.

Inits appellate brief, the City identifies three governmental interests: (1)
maintaining a “reasonable balance” of owner-occupied and rental housing; (2) preserving
“affordable” housing; and (3) avoiding displacement of low-income, elderly and disabled
tenants from their homes. We agree that these goals are certainly legitimate. Courts have
consistently recognized the state’ s legitimate interest in providing and preserving
affordable housing. (See, e.g.: Leavenworth Propertiesv. City and County of San
Francisco (1987) 189 Cal.App.3d 986, 992; Santa Monica Pines, Ltd. v. Rent Control
Board (1984) 35 Cal.3d 858, 868, disapproved onother groundsin City of West
Hollywood v. Beverly Towers, Inc. (1991) 52 Cal.3d 1184, 1191-1192.) Furthermore,
although the City did not present any such evidence to the lower court, we have little
doubt it could show that the stock of affordable rental housing in San Francisco has
diminished to the prejudice of low income, elderly and disabled tenants.

“The question here, however, concerns the means established by the local law
purportedly to achieve th[ese] end[s]. In other words, can it be said that imposing the
burdens of the [regulation] on the [property owners] substantially advances’ one of the
aims articulated by the City. (Seawall, supra, 542 N.E.2d at p. 1068.)

The City has not identified any evidence to support its claimthat Proposition G
achieves a “reasonable balance” between owner occupied and rental housing. And
plaintiffs argue no such balance is achieved because the regulation does not adequately
take into account the property owner’sindividual need or special circumstance. Plaintiffs
allegations (which, of course, we must accept for purposes of this post-demurrer review)
also suggest that the one-owner-occupancy-per-building restriction favors weal thier
individuals who can afford to purchase a building on their own. Those individuals will
always have access to aresidential unit of some kind in their building.

Astoits second goal, the City argues that, “[b]y preventing landlords from
evicting their tenants for owner move-in, Proposition G ensures that the apartments of

such tenants will remain part of the City’ saffordable rental housing stock.” (ltalics
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added.) But, asthe City has acknowledged, one consequence of Proposition G isthat, in
order for more than one owner to livein the residential rental property, the entire property
will have to be withdrawn from the rental market. This consequence of Proposition G,
which is demonstrated by the pleadingsin this case, could conceivably resultin a
reduction of the City’s “rental housing stock.”

Nor doesthis record support the conclusion that, as a matter of law, Proposition G
ensures that rental housing will be “affordable.” Aswe have already explained,
Proposition G is not a price or rate regulation and thus cannot be routinely approved as
“rent control.” The complaint allegations indicate that Proposition G may actually reduce
the amount of affordable housing in San Francisco by, among other things, (1) preventing
residents with moderate incomes from ever buying rental property in this City because of
the financial consequences of the one-owner-occupancy-per-building restriction; (2)
precluding property owners from providing housing to their children and other close
relatives; and (3) unduly benefiting some high income tenants by granting them perpetual
rights to occupy units that owners want to recover for personal use.

The City’ sthird goal offers only a partia justification for Proposition G. On its
face, the tenant protection restriction substantially advances the City’s goal of avoiding
displacement of elderly and disabled tenants many of whom may have low incomes.
However, this and other provisions of Proposition G may also have the effect of
displacing elderly, ill, or disabled property owners and/or relatives of property owners
who are desperately in need of ahome. Furthermore, thereis no evidence, nor even an
argument advanced by the City, that this goal is advanced by the one-owner-occupancy-
per-building restriction or the family occupancy restriction which plaintiffs also
challenge.

At this pleadings stage in the litigation, whether the restrictions imposed by
Proposition G substantially advance legitimate state interestsis still an open question.
Thus, plaintiffs should not have been denied the opportunity to establish aregulatory
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taking by showing that these restrictions do not, in fact, advance legitimate state
interests®

Furthermore, even if the City does ultimately establish that Proposition G
substantially advances legitimate state interests, plaintiffs could still show that this
regulation constitutes aregulatory taking. In other words, government is not
automatically excused from liability under takings clauses simply becauseit actsin
“pursuit of an important public purpose.” (Florida Rock Industries, Inc. v. United States
(1994) 18 F.3d 1560, 1571.) “To so hold would eviscerate the plain language of the
Takings Clause, and would be inconsistent with Supreme Court guidance. It is necessary
that the Government act in a good cause, but it is not sufficient. The takings clause
aready assumes the Government is acting in the public interest: ‘nor shall private
property be taken for public use without just compensation.”” (ld. at p. 1571.)

2. The balancing test

The takings clause is intended to preclude “ Government from forcing some people
alone to bear public burdens which, in all fairness and justice, should be borne by the
public asawhole.” (Armstrong v. United States (1960) 364 U.S. 40, 49.) Asnoted
above, several factors may be utilized by the property owner to show that the regulatory
burden imposed on him is unconstitutional. (Kavanau, supra, 16 Cal.4th at p. 776.)°

8 The complaint does not currently contain allegations that Proposition G failsto

substantially advance a legitimate governmental purpose. To the extent such atheory
should have been expressly alleged, plaintiffs should have been afforded the opportunity
to amend their complaint.

o Courts have identified a variety of potentially relevant factors, including: (1)
[t]he economic impact of the regulation on the claimant’”; (2) “*the extent to which the
regulation has interfered with distinct investment-backed expectations' ”; (3) “‘the
character of the governmental action’”; (4) “whether the regulation ‘interfere[s] with
interests that [are] sufficiently bound up with the reasonabl e expectations of the claimant
to constitute “property” for Fifth Amendment purposes ”; (5) “whether the regulation
affects the existing or traditional use of the property and thus interferes with the property
owner’s ‘primary expectation’”; (6) “‘the nature of the State’' sinterest in the regulation’
[citations] and, particularly, whether the regulation is ‘ reasonably necessary to the
effectuation of a substantial public purpose’”; (7) “whether the property owner’s holding

131
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In the present case, the allegationsin the complaint implicate several relevant
factors which support plaintiffs’ contention that Proposition G imposes a disproportionate
burden on them by essentially requiring them to forfeit their own homesin order to create
public housing.

When evaluating a regulatory takings claim it is appropriate to consider, among
other things, the “character of the governmental action” at issue and the extent to which
that action “interferes’ with the property owner’s “reasonable” and “primary”
expectations as to the use of his property. (Kavanau, supra, 16 Cal.4th at p. 775.)
Plaintiffs have alleged facts sufficient to support their contention that Proposition G
substantially interferes with their reasonable and primary ownership expectations.
Plaintiffs have alleged that Proposition G “forces plaintiffs to suffer a substantial
interference with their rightful use and enjoyment of their propertiesin conflict with their
reasonabl e expectation that they and/or their close relatives could occupy said properties’
Plaintiffs have also alleged that Proposition G has “deprived [them] of essential attributes
of ownership of their private property including the right to possess and occupy it and to
exclude othersfromit.”

Another factor relevant to thisinquiry is whether the regulation provides the

property owner any benefits or rights that “* mitigate whatever financial burdens the law
hasimposed.”” (Kavanau, supra, 16 Cal.4th at p. 775.) Plaintiffs contend they have

been provided no such rights or benefits and the City does not dispute this. Plaintiffs also

islimited to the specific interest the regulation abrogates or is broader”; (8) “whether the
government is acquiring ‘resources to permit or facilitate uniquely public functions,” such
as government’s ‘entrepreneurial operations'”; (9) “whether the regulation ‘ permit[s the
property owner] . . . to profit [and] . . . to obtain a*“reasonable return” on. . .
investment’”; (10) “whether the regulation provides the property owner benefits or rights
that ‘ mitigate whatever financial burdens the law has imposed’”; (11) “whether the
regulation ‘ prevent[s] the best use of [the] land'”; (12) “whether the regulation
‘extinguish[es] afundamental attribute of ownership’”; (13) “whether the government is
demanding the property as a condition for the granting of a permit.” (Kavanau, supra, 16
Cal.4th at p. 775.)
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contend that Proposition G lacks any “mitigation” measure, any “property owner
hardship provision” and “any procedure for individualized consideration or treatment of a
property owner.” Although some of the restrictionsimposed by the Proposition G
amendments to section 37.9 are subject to limited hardship exceptions, plaintiffs validly
complain that there is no meaningful mechanism in the regulation for adequately
considering or attempting to prevent possible unfair hardship to some property owners.

Furthermore, the burden imposed on all property owners subject to the Proposition
G restrictionsisclearly significant. “Under the traditional conception of property, the
most important of the various rights of an owner isthe right of possession which includes
the right to exclude others from occupying or using the space. [Citation.]” (Seawall,
supra, 542 N.E.2d at p. 1063.) Property rightsin a physical thing include the rights “*to
possess, use and dispose of it.”” (Loretto, supra, 458 U.S. at p. 435.) Plaintiffs have
alleged that Proposition G has seriously abridged if not destroyed these important
property rights.

The City offers us three grounds upon which, it contends, we can sustain the trial
court’ s conclusion that plaintiffs cannot establish aregulatory taking as a matter of law.
First, the City argues that government conduct resulting in the abridgement of a
possessory ownership right does not offend the takings clause unless the abridgment is so
complete that it effectuates a per se physical taking. But the governing authority isto the

contrary. “‘[W]hether the regulation ‘extinguish[es] a fundamental attribute of

ownership’” is clearly arelevant factor in aregulatory takings analysis. (Kavanau, supra,
16 Cal.4th at p. 775.) While a permanent physical invasion is always ataking, a physical
invasion short of that must be evaluated under the ad hoc approach. (Loretto, supra, 458
U.S. at p. 432)

Second, the City argues that plaintiffs cannot establish that Proposition Gisa
regulatory taking because plaintiffs have not been denied all economically viable use of
their property. But aregulation may effect ataking even though it “ leaves the property
owner some economically beneficial use of his property.” (Kavanau, 16 Cal.4th at p.

774, citing Lucas, supra, 505 U.S. at p. 1019, fn. 8.) Such an owner simply loses the
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benefit of the per seanalysis. (Ibid.) Indeed, the United States Supreme Court
acknowledged thisfact in itsrecent decision in Palazzolo v. Rhode Island, supra,
U.S.__ [01C.D.O.S. at p. 5540].)

Many of the factors courts have traditionally used to evaluate regulatory takings
claims focus on the economic impact of the regulation on the property owner. (Seeante,
fn. 7.) And the complaint in this case contains allegations that Proposition G imposes
unfair economic hardships on certain property owners. The fact that Proposition G does
not cause a complete economic property loss does not preclude these plaintiffs from
establishing aregulatory taking. Indeed, “there are plainly a number of non-economic
interests in land whose impairment will invite exceedingly close scrutiny under the
Takings Clause.” (Lucas, supra, 505 U.S. at p. 1019, fn. 8.)

Third, the City contends that Proposition G cannot constitute a regulatory taking
because it preserves the historic use of plaintiffs properties as residential rental
properties. Whether aregulation “affects the existing or traditional use of the property
and thus interferes with the property owner’s‘primary expectation’” is arelevant factor
when evaluating aregulatory takings claim. (Kavanau, supra, 16 Cal.4th at p. 775.)
However, in this case plaintiffs have alleged that Proposition G has fundamentally
changed and substantially restricted plaintiffs’ use of their residential rental property by
precluding them from residing in property they own and by preventing them from making
that property available to close family members who wish to liveinit. Whether and how
much Proposition G has altered the historical use of plaintiffs’ property are disputed
issues of fact requiring further development in thetrial court.

In our view, al three of the City’ s arguments are premised on a fundamental
misunderstanding of aregulatory taking analysis. Our state and federal Supreme Courts
have both unequivocally advocated the ad hoc, factor based approach for analyzing
regulatory takings claims. (Yee, supra, 503 U.S. at p. 529; Lucas, supra, 505 U.S. at p.
1019, fn. 8; Kavanau, supra, 16 Cal.4th at p. 775.) The City attemptsto resist plaintiffs
regulatory takings claim by advancing per se rules that are simply inconsistent with the

ad hoc analysis that applies to regulatory takings claims.
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3. Thetrial court’srole

In sustaining the City’ s demurrer without leave to amend, the trial court did not
undertake any substantive analysis regarding the unusual regulation at issue in this case
and itsimpact on these plaintiffs. Aswe have explained, regulatory takings claims are
subject to essentially ad hoc, factual inquiries. “But recourse to the facts hardly solves
the basic problem at hand--there simply is no bright line dividing compensable from
noncompensabl e exercises of the Government’ s power when a regulatory imposition
causes a partial loss to the property owner. What is necessary is a classic exercise of
judicial balancing of competing values.” (Florida Rock Industries, Inc. v. United States,
supra, 18 F.3d at p. 1570.) “Anindividualized assessment of the impact of the regulation
on aparticular parcel of property and itsrelation to a legitimate state interest is necessary
in determining whether aregulatory restriction on property use constitutes a compensable
taking.” (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 10.)

It simply is not our role to engage, in the first instance, in the individualized
assessment that the regulatory takings analysis requires. We have neither the record nor
the resources to engage in a meaningful exercise of judicial balancing of the competing
values at issue. Indeed, that isatask for thetrial court. Our task issimply to determine
whether plaintiffs have properly alleged that Proposition G constitutes a regulatory
taking. We conclude they have and, therefore, that the City’ s demurrer to the causes of
action pertaining to Proposition G should not have been sustained.

E. Conclusion

To summarize, the judgment must be reversed to the extent that it disposed of
plaintiffs’ causes of action challenging the constitutionality of Proposition G. Plaintiffs
allegations support their claim that Proposition G constitutes a regulatory taking.
Furthermore, plaintiffs are entitled to the opportunity to amend their complaint to attempt
to adequately allege that Proposition G effects a per se physical taking. Finally, since our
conclusion that plaintiffs have alleged that Proposition G violates the takings clauses
requires reversal, we need not address plaintiffs’ arguments that Proposition G violates

other constitutional provisions as well.
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V. DISPOSITION
The part of the judgment dismissing plaintiffs’ first four causes of actionis
reversed and this case is remanded to the trial court for further proceedings consistent

with this opinion. Plaintiffs are awarded their costs on appeal.

Haerle, J.

We concur:

Kline, P.J.

Lambden, J.
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